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DIGEST:

While GAO finds that contractor we.s negligent in
erroneocusly certifying itselftote s business,
contract is 1ot woid in the abserce of ¢lear showing
of intentinnal misreprescntation, Even thoigh
termination of contract for Government's coavenience
may be recommended because of certifying ¥irm's
nepligence, such action is not appropriate where,

as here, it would pe too costly and impracticable to
do so.

Techallny Company, Inc. (Techalloy) protesis award to the
Brookfield Wire Company (Brookfield) under Defense Logistics
Agency (DLA) solicitations 76-B~2474 and 76-B-248l, 'The grava-
men of Techalloy's complaint is that the contracts swarded to
Brookfield should be determined to be void, or terminated for the
convenience of the Government, and award made to Techalloy, sincz
botl solicitations were restricted to small buginess concerns and
the Small Business Adminietration (SBA) Size Appzals Board hasg
determi.ied tha* Brookfi. eld is not a small business.

Techalloy urges’ tbat Brookﬂeld's aelf—certiﬁcntlon of small
business status must be viewed as having been submitted in badifaith,
since Brookfield is, ‘and should liave known it was, “affiliated with
the Armada Corporation (Armada), Brookfield's parent corporation,
Thigs complainy’ also formed the basis of Techalloy's size protest,
resilting in a deterinination by the SBA's Boston Regional Office
upholding Brookfield's ael:t-certiﬁcatxon, and finding ttiat Brookfield
was a small business for purposes of these procurements, In this
regard, it appears that the SBA Regional Office was made aware
of Brookfield's affiliation with Armada but that it may not have been
aware of the full ex;ent of Armada's holdings.

The basic facts are not in dispute. Both procurements were
solicited as small business set-asides. Techalloy protested

" Brookficld's size certification, on the basis that Brookfield was

affiliated with the Armada Corporation (Armada), and that Armada
was not a .small business. The protest was forwarded to the Small

S -1—




B-187e586

Business Administration's (SBA'g) Boaton Regional Office, and DLA
proceeded to make award following that Office's denial of the protest,

r.xxly afier award. and after the time for appeal bad run, did
’echallny appeal the SBA Regional Office's decision to the SBA Size
Appeals Board. Although the Board found that Techalloy "should be
deemed to have waived its rightu of appeal insofar as the gubject pro-
curements are concerned, ' because the appeal was untimely, 8
congideved the matter to determine Brookfield's eligibility to parti-
cipate in future procurements. The Board determined that
Brookfield was other than smail fcr purposes of procurements
having a 1, 000 employee size standard. Specifically, it found
that Armada holds convertible debentures and warrants in Meridian
Industries, Inc,, which if exercised would give Armada control of a
majority of Meridian's common stock. |

A determination of the small busginess 3ize status of a bidder is
a matter for c¢ongideration by SBA, under 15 U, S.C. §637(b) (8) (1970),
not by the GAO, and an SBA determination is binding on the procuring

activitr, See, e.g., Tate Engineering, Inc., B~186788, July 23, 19876,
76-2 CPD B, F%Efwr. we H;Eve state E‘EE 1

Ag can be seen frnm an examinaﬂ.orn of * * * [Armed
Services Procurement Regulation ({SPR)} §i-703(b) (1)
(b) (1875 ed.), in its entirety, it is only upon receipt
of & timely size protest agaiv.st a bidder's representation
that it is small that SBA can take: ‘action with regard to
the particula* procurement in question. In other: events,
the SBA'a ultons are limited to prospective procure-
ments.' Propper Internationsl, Inc,, 55 Comp. Cen.
1188 (19781:1'E-E['Cm—03ﬁ{'? en other dﬁ
6-3

Soci'g% Brond, Inc., 55 Comp, Gen. 1412 (1978), 76-

Nevertheiess, as the cases cited indicate, we will review a pro-
tester's agsertion that a contract is void where it is alleged that the
size status self-certification was made in bad faith, See, almo,
Bancroft Cap Co., Inc., 55 Comp. Gen. 469 (1975), T5-2 CPD 321.

A.lthough in this | rase tae contracting ofxicer aaserts that Tech~
alloy's protest s untunely in this Office, we note that the protest was
filéd within 10 days followmg announcement of the Size Appeals Board
deéigion, and that undeér the rule enunciated in the Baneroft Cap case,
an SBA deterinination thit the awardee is other than small 15 an essential
prerequisite to Techalloy's complaint, Accordingly, Techalloy's protest
is timely . 4 CFR §20. 2(b) (2) (1v76).
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Aa to the meritas of Techalloy's protest, we have indicated
that a bidder cannot justify an erroneous self-certificatiou aimply
by asserting that its mistake resulted from a complex affiliation
question. Bancroft.Ca Co.. Inc. et al., 55 Comp. Gen. 469 (1975),
75-2 CPD roo 8 counsel has acknowledged that the
failure to note the aﬂﬂhtion was due to an oversight. In our opinion,
Brookfield was negligent in certifying itself to be amall because the
individual responsible for such certification apparently did so without
investigating the significant holdings of the bidder's parent corpor-
ation, Apparently, the SBA Regional Office made the same error,

In cases 'such as this where contract performance has pro-
gressed prior to resolution. by SBA of the contractor's size
status, we must consider what corrective action, if any, is
appropriate if the contractor is ultimately determined to be large.
It is conceivable that an award could e considered void if there
is a clear showing of any intentional migrepresentation; Moreover,
we would not hesitate to recoramend contract termination for
the Government's convenience where the certifying firm has not
conforined to a reasonable standard of care, except, of course
where it would nnt be in the Government'a best interest to do so.

In fhis cagé the protester has not made a clear showing of an
intenticnal misreprescitation. While the evidence, in our view, in-
dicatea that the contravtor was negligent, this, by itaelf, does not
renier the award void. Ag to the appropriateness of a contract termi-
naticn at Government expense, we were advised that on February 11,
1877, at least 80 percent of the coniractor's total costs have heen
incurred. In such circumstances, it would be 100 costly and impruc~
ticable to terminate the contracts for the Government's convenience
at thig time,

Accordingly, the protest i8 denied.
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